DOGAAS E NOAND
| BLA 94- 227 Deci ded January 6, 1997

Appeal froma decision of the Glorado Sate fice, Bureau of Land
Managenent, decl aring 26 mining cl ai n8 abandoned and void for failure to
pay the annual rental fees required by statute. QWC 202302, et al.

Afirned.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General |y

Responsi bility for satisfying the rental fee

requi renent of the Departnent of the Interior and

Rel at ed Agenci es Appropriations Act for Hscal Year
1993, P.L. 102-381, 106 Sat. 1374, 1378-79 (1992),
resides wth the owner of unpatented mining clains, as
Qongress has nandated that failure to nake the annual
paynent of the claimrental fee required by the Act
concl usi vel y constitutes abandonnent of the unpatented
mning clains. In the absence of a snall mner
exenption fromthe rental fee requirenent, failure to
pay the fee in accordance with the Act and regul ati ons
results in a concl usi ve presunption of abandonnent.

APPEARANCES  Douglas E Noland, pro se; Lowel|l L. Madsen, Esq., Assistant
Regional Solicitor, Gfice of the Regional Solicitor, US Departnent of
the Interior, Denver, olorado, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

Dougl as E Nol and has appeal ed froma decision of the Glorado Sate
Gfice, Bureau of Land Managenent (BLM, dated Novenber 22, 1993,
declaring 26 mning cl ai ns abandoned and void for failure to pay annual
rental fees for the clains. 1/ The decision stated that the Departnent of
the Interior and Rel ated Agencies Appropriations Act for Hscal Year 1993
(Act), P.L. 102-381, 106 Sat. 1374 (1992), required paynent of a rental

1/ BEnclosure 1, attached to the decision, lists the foll ow ng mning
clains: BLMserial nunbers QWG 202302-15 (H gh Gade Nos. 1-7, 25-31), and
QMG 202316-27 (S lver Falls Nos. 1-12). For each claim the col um

| abel l ed "Rental Fee Year(s) Mssing" indicated 1993- 1994,
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fee in the anount of $100 per claimfor the 1993 and 1994 assessnent years
(%200 per claimfor both years), in the absence of a certification of
exenption frompaynent of rental fees by the deadl ine of August 31, 1993.
S nce BLMrecords did not showreceipt of either rental fees or a request
for a snall mner exenption as of August 31, 1993, BLMdecl ared the mni ng
cl ai ns abandoned and voi d.

In his statenent of reasons for appeal, appellant chal |l enges the Act
itself, asserting that it is unconstitutional in several respects.
Appel  ant contends that inposition of the rental fee gives rise to an
unconstitutional taking of his property in the formof his mning clains
w thout due process of law Appellant al so argues that the Lhited Sates
l acks jurisdiction over or ownership of the public |ands on which the
clai ns were | ocat ed.

Qounsel for BLMhas filed an answer in this case. It is pointed out
by BLMthat it is clear fromthe record that appellant failed to
conply wth the Act by paying the required rental fee wth respect to the
mning clains by August 31, 1993, and, hence, under the terns of the Act,
the clains were properly found to be abandoned and void. Further, while
noting that this Board has no authority to rule on the constitutionality of
an act of (ongress, BLMpoints out that in reviewng statutory mning claim
recordation provisions the Suprene Gourt has hel d that Gongress nay
condition the continued retention of unpatented mning clains on
"performance of certain affirmative duties.” hited Sates v. Locke,
471 US 84, 104 (1985).

As a threshold matter, we find that appellant's argunent regarding the
lack of jurisdiction of Gongress over the public lands is inconsistent wth
his location of mning clains under the Mning Law of 1872 whi ch, by
definition, applies to location of mning clains on the "lands bel onging to
the Lhited Sates.”" See 30 US C § 22 (1994). As pointed out by BLMon
appeal , this Board has long recogni zed that it has no authority to decl are
an act of (ongress unconstitutional. See, e.g., WlliamB Way, 129 |BLA
173, 176 (1994); Anerada Hess Gorp., 128 1BLA 94, 98 (1993). Woth respect
to the jurisdiction of Gongress over the public |ands, however, we note
that the property clause of the Lhited Sates Gonstitution gi ves QGongress
the authority to nmake all "needful " rules and regul ations regarding the
property of the Lthited Sates. US onst. art. 1V, 8 3, cl. 2. The power
of (ongress over the public lands has been held to be very broad. See
Kl eppe v. New Mexico, 426 U S 529, 539 (1976).

[1] The decisionin this appeal is controlled by provisions of
statute. On ctober 5, 1992, (ongress enacted the Act, P.L. 102- 381,
106 Sat. 1374, which required:

[ FJor each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the
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filing requirenents contained in section 314(a) and (c) of the
Federal Land Policy and Managenent Act of 1976 (FLPMY (43 US C
1744 (a) and (c)), each claimant shall, except as provi ded
otherwise by this Act, pay a claimrental fee of $100 to the
Secretary of the Interior or his designee on or before August 31,
1993 in order for the clainmant to hol d such unpatented mning
claam mll or tunnel site for the assessnent year ending at noon
on Septenber 1, 1993 * * *,

106 Sat. at 1378. The Act contains a substantially identical provision
requiring claimants to pay, on or before August 31, 1993, a $100 rental fee
for the assessnent year ending Septenber 1, 1994. Id. Thus, in the
absence of filing a qualifying certificate of exenption (snall-m ner
exenption) clainmants were required to pay a total of $200 in rental fees
for mning clains by August 31, 1993. 43 OFR 3833.1-5(b) (1993). 2/
ongress al so provided that "failure to nmake the annual paynent of the
claamrental fee as required by this Act shall conclusively constitute an
abandonnent of the unpatented mning claim mll or tunnel site by the
claimant * * *." 1d. at 1379; 43 (FR 3833.0-3(e), 3833.4(a)(2) (1993). It
is clear fromthe record in this case that appellant did not pay the rental
fee. Wen aclainant fails to qualify for a small mner exenption fromthe
rental fee requirenent, failure to pay the rental fee in accordance wth
the Act and the regul ations results in a concl usi ve presunption of
abandonnent. WIliamB Way, supra at 175, Lee H & Gldie E R ce,

128 I BLA 137, 141 (1994). Accordingly, BLMproperly declared the mning

cl ai ns abandoned and voi d.

Wth respect to appellant's challenge to the constitutionality of the
statute as applied to his mning clains, it has been held that "Regul ation
of property rights does not 'take' private property when an individual's
reasonabl e, invest nent - backed expectations can continue to be realized as
long as he conplies wth reasonabl e regul atory restrictions the legislature
has inposed.” Whited Sates v. Locke, supra at 107 (citations omtted).
In accordance wth this principle, the constitutionality of the Act of
Cctober 5, 1992, has al so been uphel d in court against fifth amendnent
chal lenge. Kunkes v. lhited Sates, 32 Fed. d. 249 (G. Fed. A. 1994),
aff'd, 78 F.3d 1549 (Fed. dr. 1996). H nding "Gongress retains the
affirmati ve power to change the conditions for continued ownership of
mneral clains, assumng that power is reasonably exercised,” the court
further held that:

d ai nhol ders have al ways been subject to sone ongoi ng pr oof
of their interest in devel oping the mneral resources of their

2/ The only exception provided fromthis annual rental requirenent is the
"smal | mner" exenption, available to claimants hol ding 10 or fewer clains
on Federal lands. 106 Sat. 1378-1379; 43 /R 3833.1-5(d), 3833.1-6, and
3833.1-7 (1993); see WIliamB. Way, supra. The record shows that

appel lant held nore than 10 clains at the tine of the Aug. 31, 1993, filing
deadl i ne.
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clains. Athough the Act [of Gctober 5, 1992,] raised the ante,
it didsoinawy that cannot be consi dered substantially
different in kind or degree fromwhat had previ ously been
required. It was plainly notivated by the sane purpose, nanely
elimnation of stale or worthless clains. HRRep. No. 626,
102nd Gong., 2d Sess. 14 (1992). The Suprene Gourt has hel d t hat
thisis alegitinate governnental interest. Locke, 471 US

at 105-06. [Additional citations omtted.]

32 Fed. Q. at 254-55. (n appeal, the court found:

It is entirely reasonable for Gongress to require a $100

per claimfee in order to assess whether the clai mhol ders
bel i eve that the value of the mnerals intheir clains is
sufficiently great to warrant such a paynent; and whether claim
hol ders have the resources and desire to devel op these clai ns.
If the clains are not val ued by the claimhol ders sufficiently
to warrant a $100 fee paynent, then the cla mhol ders' deci sion
not to pay the fee elimnates an unnecessary encunibrance on
public lands and frees the | and for a nore val ued use.

78 F.3d at 1556. Hence, appellant's constitutional argunent |acks
f oundat i on.

V¢ note that appel |l ant has nade nany diverse argunents, sone |ess
gernmane than others, in support of his position on appeal. To the extent
that other argunents rai sed by appel | ant have not been
specifical |l y addressed herein, they have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GR 4.1, the decision of the
Ml orado Sate Afice is affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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